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MEMORANDUM AND TESTIMONY OF ENVIRONMENTAL LAW & POLICY
CENTER, PRAIRIERIVERSNETWORK AND SIERRA CLUB IN SUPPORTOF THE

ILLINOIS EPA RULE MAKING PROPOSAL

INTRODUCTION:

EnvironmentalLaw & PolicyCenteroftheMidwest (ELPC),PrairieRiversNetworkand

the SierraClub stronglysupportthe Illinois EPAproposalto establishan interim rulethatwill

generallyrequiremonthlyaveragepermit limits of 1 mg!L totalphosphorusforneworexpanded

dischargesby majordischargers.Theproposalis extremelymodestanddoesnotprovidealong-

termsolutionto theproblemofnutrientpollution in Illinois watersandwatersdownstreamof

Illinois. Still, adoptionoftheproposalwill serveto reducetheextentto whichtheproblemgets

worseduringthenext four yearsduringwhichnumericnutrientwaterquality standardsare

developedandadopted.

Oursubmissionin supportoftheproposalis in fourparts.

PartI, thePre-filedTestimonyofAlbert Ettinger,consistsessentiallyofa legal

memorandumexplainingthe legal andregulatoryframeworksoftheproposal.It will be seen

that, while theproposedrule is extremelyhelpful in giving guidanceto permit applicantsand

permitwriters,adoptionoftheproposedrule wouldnot haveamajoreffecton Illinois law.

Dischargerswithin theGreatLakesBasinhavebeenrequiredto meetthe 1 mgIL limit fortwenty

years.Illinois dischargerslessthan25 miles upstreamofalakeorreservoiralreadymustmeeta



1 mg/L limit under35 Iii. Adm. Code304.123.More generally,giventhat it unquestionablyis

practicablefor majordischargersto treatwastewaterto alevel of 1 rng/L or lesstotal

phosphorus,theIllinois antidegradationrule, 35 Iii. Adm. Code302.105(c),alreadyrequiresthe

permitsthat wouldbeaffectedby theproposedrule to containa limit asstringentas 1 mg/L. Still

further,aphosphoruslimit shouldalsoberequirednow for manydischargersunder35 Ill. Adm.

Code302.203and35 Ill. Adm. Code302.206and35 Iii. Adm. Code309.141.

PartII ofthis petitionis adescriptionoftheneedfor greatercontrolsonphosphorusto

protectIllinois waters.ProfessorMichael LemkeoftheUniversityofIllinois at Springfield

explainstheknowneffectsofphosphoruspollutionandthedangersof allowingunrestrictednew

loadingsofphosphorusto bedischargedto Illinois rivers, lakesandstreams.

In PartIII ofthis submission,BethWentzel,WatershedScientistofPrairieRivers

Network,discussesexistingefforts to controlphosphoruspollution in Illinois andotherstates.It

will be seenthattheproposedmonthlyaveragelimited of 1 mg/L canbe reachedaffordablyby

Illinois dischargersandthatin facthostsofdischargersaroundthe countryarecomplyingwith

muchtighterlimits. Moreover,manyIllinois dischargersarealreadycomplyingwith phosphorus

limits. In additionto dischargescontrolledby 35 Iii. Adm. Code123 (a) and(b), manyIllinois

dischargersintendingto haveneworincreaseddischargeshavealreadyagreedto average,limits

of1 mg/L totalphosphorus.This includesanumberofdischargersthatwereidentifiedatthe

hearingAugust30 (Tr. 6) asbeingpotentiallyaffectedbythis proposalincludingMcHenry,

Piano,Manhattan,Minooka,Bloomingdale,andLakein theHills.

In PartIV ofthis submissionto theBoard,weproposeandexplainproposedlanguage

changesto theproposal.It will berecalledthat legal andtechnicalproblemsin the languageused

in theproposalwerediscussedin thehearingheldAugust30,2004.We believethatour



proposedchangesto theagencyproposaladdressall of thesubstantiveanddraftingissuesthat

werebroughtout in thehearingandmaketheproposalstrongerandeliminatearguable

inconsistenciesbetweenthecurrentlyproposedlanguageand therequirementsof theClean

WaterAct andcurrentBoardrules.

Finally, it shouldbepointedout thatthereis a needfor an expediteddecisionin this

proceeding.Decisionsregardingtreatmentplantdesignandpermitshaveto bemadeon an

ongoingbasisandoneof themajorbenefitsof adoptionof theproposalwill beto force some

dischargersto avoidmaking investmentsin equipmentthatwill haveto be retrofittedin afew

years.

Albert F. Ettinger(Reg. No. 3125045)
Counselfor EnvironmentalLaw & Policy
Center,PrairieRi~iersNetwork,andSierra
Club

DATED: October15, 2004

EnvironmentalLaw & Policy Center
35 EastWackerDrive, Suite 1300
Chicago,IL 60601
312-795-3707



In Re: Interim PhosphorusEffluent Limit R2004-26

Pre-filed TestimonyofAlbert Ettinger

I amSeniorStaffAttorneyattheEnvironmentalLaw & PolicyCenteroftheMidwest

(ELPC) andWaterIssuesCoordinatorandGeneralCounselfor theIllinois ChapteroftheSierra

Club. In thisproceedingI representELPC, theSierraClub andPrairieRiversNetwork. I have

workedin Illinois onmattersrelatingto waterpollution andimplementationofthe federalClean

WaterAct ascounselto theSierraClub since1982.I amalsotheprincipalauthorofthe

February2, 2004letter(HearingExhibit 3) thatmayhavefigured in developmentofthe interim

phosphorusproposalnowbeforetheBoardalthoughtheproposaldoesnotcloselyfollow the

recommendationsmadein the letter.

This testimonysetsforth the legal principlesthat supportthepetitionfiled by theIllinois

EnvironmentalProtectionAgency(IEPA). Thetestimonyalsoprovidesthe legal rationalefor the

suggestionsofELPC,PrairieRiversNetworkandSierraClub for improving someofthe

languageoftheIEPAproposal.

Introduction

TheAgency’sproposalfor aninterim monthly averagephosphoruseffluent limit of 1

mg/L formanyneworincreaseddischargesis fully merited,if not legallyrequired,by existing

law andregulations.Theproposalfits well with otherIllinois regulationsthathavebeenenacted

by theBoardto dealwith similar situations.Theproposedrule addressesseveralbasicgoalsand

requirementsoftheCleanWaterAct andthe Illinois EnvironmentalProtectionAct. In particular,

theproposedeffluent limitationgenerallywill bringNPDES permitsgrantedby IEPA closerto

compliancewith federalandstaterequirementsthat:

- permitlimits control“all pollutants ... whichwill cause,haveapotentialto

cause,orcontributeto anexcursionaboveany Statewaterquality standard,
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In Re: Interim PhosphorusEffluent Limit R2004-26

including Statenarrative criteriafor waterquality” 40 CFR § § 1 22.44(d)(1)(i), see
also,35 Ill. Adm. Code304.105,

- only allowneworincreasedloadingsto Illinois watersif allowingsuchloadings
is “necessaryto accommodateimportanteconomicorsocialdevelopment.”35 Ill.
Adm. Code302.105(c)(1).

Permitsfor neworincreaseddischargesnot containinga 1 mg/L monthlyaveragelimit

forphosphorusgenerallyviolatebothofthesebedrockprinciplesofNPDES permitwriting.

To seehowthis all fits together,it is helpful to reviewsomeofthehistoryof theCWA andits

implementationin Illinois.

I. The Clean Water Act and Illinois law require that NPDESpermitscontrol
pollutants that may causeor contribute to violations ofwater quality standards
and prohibit allowing new pollution that has not beenshownto be necessary.

A. The Clean Water Act

CongressenactedtheCWA, 33 U.S.C.§~1251-1386,in 1972 to “restoreandmaintain

thechemical,physical,andbiologicalintegrityoftheNation’swaters.” 33 U.S.C. § 1251(a).

TheCWA prohibitsany“point source”from dischargingpollutantsinto watersoftheUnited

Statesunlessthesourceobtainsan NPDESpermit. 33 U.S.C. §§ 1311(a),1342.,NPDESis the

initials forthe“National PollutantDischargeEliminationSystem.”See33 U.S.C. §1342. The

Act setsasanationalgoal thatall dischargesbeeliminatedby 1985.33 U.S.C. §1251(a)(1).It

wasthoughtthat, while thetechnologywasdevelopedandput in placeto eliminatedischarges,

municipalities,companiesandotherpersonsneedingto dischargewereto obtainNPDES

permits. Overtime,NPDESlimits wereto be tighteneduntil dischargeswereeliminated.’

CWA requiresdischargersto complywith both“technology-based”and“waterquality-

based”limitations onpollutantdischarges.Permitlimitations on thequantityandtypesof

‘Adler, R.W., Landman,J.C.andCameron,D.M., TheCleanWaterAct 20 YearsLater, IslandPress

(1993)p. 137-39;Rodgers,Jr., W.H., EnvironmentalLaw, SecondEdition (1994)pp. 361-62.
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In Re: Interim PhosphorusEffluent Limit R2004-26

pollutionpermittedare to besetaccordingto eithertechnology-basedeffluentlimits orwater

qualitystandardbasedlimits, whicheveris morestringent. 33 U.S.C. § 1311(b)(1)(C);seealso

Rodgers,Jr.,W.H.,EnvironmentalLaw,SecondEdition(1994)p. 352.

Technology-basedeffluent rules(alsoknownas“effluent limitation guidelines”)are

basedon thegreatestdegreeofeffluentreductioneconomicallyachievablefor aparticular

industry. EPAhaspromulgatednationwidetechnology-basedeffluentguidelinesformany

industries,see40 C.F.R.Parts405 to 499. Whenthereis no applicableeffluent limitation

guideline,thepermittingauthoritymustexercise“bestprofessionaljudgment”to set technology

standardsfor eachpermit ona case-by-casebasis. 33 U.S.C. § 1342(a)(1)(B);40 C.F.R. §

125.3(c).Publiclyownedtreatmentworksareto meeteffluentlimits attainablethroughthe

applicationof “secondarytreatment”33 U.S.C.§~1311(b) which wastobe specifiedby U.S.

EPA “within sixty daysofOctober19, 1972,(andfrom time to timethereafter).”(33 U.S.C.§

1314(d)(a)).Federalregulations,longoverdueforreconsideration,define“secondarytreatment.”

40 CFR§133.102

Waterquality-basedstandardssetthewaterqualitygoalsfor specificwaterbodies,40

C.F.R. § 131.2. Waterqualitystandardsshallprovidewheneverpossible“the protectionand

propagationoffish, shellfish,andwildlife andprovidesfor recreationin andon thewater.” 33

U.S.C. § 1251(a)(2);40 C.F.R.§~130.3, 131.2. At aminimum,waterquality standardsmust

include: (1) thedesignateduseorusesofawaterbody(e.g.,safeto drink, safeto swim, safefor

aquaticlife, safefor fish consumption);(2) the’waterqualitycriterianecessaryto protectthe

designateduseoruses(expressedasanarrativeornumericstandard);and(3) an

“antidegradationpolicy” consistentwith 40 C.F.R. § 131.12. See40 C.F.R. § 131.6.Further, “in

designatingusesofawaterbodyandtheappropriatecriteriafor thoseuses,the Stateshalltake
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In Re: Interim PhosphorusEffluent Limit R2004-26

into considerationthewaterquality standardsofdownstreamwatersandshallensurethatits

waterqualitystandardsprovideforthe attainmentandmaintenanceofthewaterquality

standardsofdownstreamwaters.”40 CFR § 131.10(b).

No NPDESpermitmaybegrantedthat allows dischargesthatmaycauseorcontributeto

violationsof waterquality standards.40 CFR § 122.44(d),which implementsCWA Section

301(b)(1)(C),explicitly requiresthatNPDES permitsincluderestrictions“necessaryto achieve

waterqualitystandards... includingStatenarrativecriteria.”AmericanPaperInstitutev. U.S.

EnvironmentalProtectionAgency,996 F.2d346, 350 (D.C. Cir. 1993).Permit “[l]imitations

mustcontrolall pollutantsorpollutantparameters(eitherconventional,nonconventionalortoxic

pollutants)which ... areormaybedischargedata level whichwill cause,haveareasonable

potentialto cause,or contributeto anexcursionaboveany Statewaterquality standard,including

statenarrativecriteriafor waterquality.” 40 CFR § l22.44(d)(1)(i);seealso,40 CFR 122.4(d)

and(i). Not only mustpermit limits protectstandardsin thewatersimmediatelybelow the

dischargepoint, standardsmustbeprotectedinwatersfar downstreamofthedischarge,evenin

anotherstate.Arkansasv. Oklahoma,503U.S. 91, 107 (1992);

Naturally,giventhat theCWA seeksto restorewaterqualityandeliminatedischargesthe

circumstancesin which newpollution is to beallowedarestrictly limited. Thus, akeyelement

ofwaterqualitystandardsis antidegradationpolicy. An antidegradationpolicy is “a policy

requiringthat statestandardsbesufficientto maintainexistingbeneficialusesofnavigable

waters,preventingtheirfurtherdegradation.”PUDNo. 1 ofJeffersonCountyv. Washington

Dep‘t ofEcology,511 U.S.700, 705(1994); Eachstatemustadoptanantidegradationpolicy

consistentwith 40 C.F.R. § 131.12,whichcreatesoverlapping“tiers” ofprotection. 40 C.F.R.

§ 131.12. At thebase,Tier 1 requiresthemaintenanceandprotectionof “[e]xisting instream
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In Re: Interim PhosphorusEffluent Limit R2004-26

wateruses.”40 C.F.R. § 131.12(a)(1). Tier2 addsanotherlayerofprotectionfor waterquality

by providingthatlevelsofwaterqualitybetterthanthatneededto meetstandardsandprotect

existinguses,“shall bemaintainedandprotected”unless“allowing lower waterquality is

necessaryto accommodateimportanteconomicor social’developmentin theareain whichthe

watersarelocated.” 40CFR 131.12(a)(2)(emphasisadded).2

B. Illinois Law follows theClean Water Act.,

Illinois hasadoptedtheCleanWaterAct requirementsinto its own lawsandregulations.

OneoftheprovisionsoftheIllinois EnvironmentalProtectionAct is a statementthatit is the

policy ofthe GeneralAssemblythatthePollution ControlBoardandIEPA administertheClean

WaterAct in amannerconsistentwith Illinois administeringtheNPDESpermitting system.415

ILCS 5/11(a)(7), (b). seealso, PeabodyCoalCo. v. PollutionControlBd., 36 Ill. App. 5, 344

N.E.2d279, 285 (
5

th Dist. 1976)(Illinois statutesandregulationsshouldbe readto accordwith

theCleanWaterAct. ); 415 ILCS 5/13(b) (Boardrulesshallbeconsistentwith theCleanWater

Act).3

FollowingtheEnvironmentalProtectionAct, theBoardhasestablishedwaterquality

standardsandeffluentrulesthat seek,asaminimum,to complywith therequirementsofthe

CleanWaterAct. In Part302 ofits regulations,theBoardhasestablishednumericandnarrative

waterquality standardsthat, with someexceptions,trackfederalcriteriaorthat deviatefrom

federalcriteriaonly in waysthat aresupportedby a soundscientificrationale. It hasadopted

antidegradationstandardsthatmeetfederalrequirements.35 Ill. Adm. Code302.105.

2 Tier3 addsa third andhighestlayerof protectionfor OutstandingNational ResourceWaters

(“ONRWs”), for watersdesignatedby astateaswatersof“exceptionalrecreationalorecological
significance.” 40 C.F.R.§ 131.12(a)(3).
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In Re: Interim PhosphorusEffluent Limit R2004-26

TheBoardhasalso adoptedrulesfor the issuanceofNPDESpermitsthataredesigned

with thegoal,amongothergoals,of complyingwith theCleanWaterAct. Mostobviously,35

Ill. Adm. Code309.141 requiresthatAgencyissuedpermitscomplywith thetechnologybased

effluent limits requiredby theCleanWaterAct andanyotherlimits requiredby federallaw.

Further,35 Ill. Adm. Code304.105requiresthat anyeffluentorcombinationofeffluentsbe

regulatedto insurethatthereis compliancewith all applicablewaterqualitystandardsin all

receivingordownstreamwatersthatmaybeaffectedby thedischarge.seeIn theMatterof:

PetitionofCommonwealthEdisonCompanyfor AdjustedStandardfrom 35 Ill. Adrn. Code

302.211(d)and(e), AS 96-10(PCB,October3, 1996)

In addition,in Part304 theBoardhascreatedanumberof effluentrules. Someofthese

effluentrulestrackfederally-mandatedeffluentrules. For example,thecurrentphosphorusrule,

itisofarasit requiresthat “No effluentdischargewithin theLakeMichiganBasinshallcontain

morethan1.0 mg/L ofphosphorusasP,” (35 Ill. Adm. 304.123(a))is arequiredfederalrule

establishedasa resultoftheGreatLakesWaterQualityAgreementof 1978. UndertheGreat

LakesWaterQualityAgreement,all dischargersin thebasinsofLakeHuron,LakeMichiganand

LakeSuperiordischargingmorethanmorethan 1 million gallonperdayhavehadto meeta limit

of 1 mg/L for phosphorus.(Exhibit A)

Otherofthe effluentrulesin Part304,like thecurrentJEPAphosphorusproposal,are

hybridrulesdesignedwith bothtechnologicaltreatmentcapabilitiesandprotectionofwater

qualitystandardsin mind. For example,thecurrentphosphorusrule,insofarasit controls

dischargesto lakeandreservoirs(35 Ill. Adm. Code304.123(b)),wasadoptedby the Board,

following considerationofthecostofphosphorustreatmentandtheeffectsofphosphoruson

~If theIllinois EnvironmentalProtectionAct is interpretedor implementedby Illinois in sucha mannerthatit does

notfully implementthe letterandpoliciesof theCleanWaterAct, Illinois could losethe ability to administrate
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In Re: Interim PhosphorusEffluent Limit R2004-26

lakes,to protectlakesfrom algalgrowthandotherharmfuleffectsthatwould causeaviolation

ofthewaterqualitystandards.SeeIn theMatterof: ProposedAmendmentto Phosphorus

Effluent Standard,No. 87-6 1990 Ill. Env. Lexis 419 (April 12, 1990)

ThePart304rulesproviderulesfor permitwriters that allow easyformulationofpermit

limits. In theview ofELPC,PrairieRiversNetworkandSierraClub, theseruleshavebeen

abusedin caseswhere,following theeffluentrulesbut nototherportionsoftheBoardrules,

IEPApermitwritersput looserlimits in permitswhenmore stringentlimits wereactually

requiredto protectwaterquality standards.4However,it is certainlybetterthat suchhybrid

effluent limit rules,developedwith technologicalandwaterquality considerationsin mind,be

usedto setsomelimits oncontrollablepollution thanthattherebeno limits atall.

II. Limits on theDischargeof Phosphorusare neededto prevent violations ofIllinois
water quality standardsand comply with antidegradation requirements.

A. Controls are neededto preventviolations of thewater quality standards
regarding offensive conditions,pH and dissolvedoxygen.

Forreasonsthat aredescribedin greaterdetail in thetestimonyofProfessorMichael

Lemke,controlsonphosphoruspollutionareneededto preventconditionsin Illinois watersthat

violate Illinois waterstandards.Generally,U.S.EPAhasdescribedthedamagecausedby excess

nutrients,stating:

Humanhealthproblemscanbeattributedto nutrientenrichment.Oneserious
humanhealthproblemassociatedwith nutrientenrichmentis theformationof
trihalomethanes(THMs). Trihalomethanesarecarcinogeniccompoundsthatare

NPDESpermittingin Illinois. See40 C.F.R.123.63.
~Forexample,it is now clearfrom certainTMDL studiesthattheeffluentlimits of35 Ill. Adm. Code304~.1Z0for
deoxygenatingwastesarefar fromadequateto protectIllinois watersfrom violationsof thedissolvedoxygen
standards.Byusing35 Ill. Adm. Code304.120asa quickanddirty approachto placingcontrolsin permitsneeded
to preventviolationsof DO standards,IEPA in someimportantcasesis permittingpollution that is causingDO
violations.BecausethereareDO modelingtoolsthatwould enableIEPA to do a betterjob, suchas thevenerable
StreeterPhelpsmodel, IEPAis notjustifiedin solelyrelying on 304.120.Still, thesituationis betterwith IEPA
using304.120to placesomelimits ondeoxygenatingwastesthanit wouldbeif, fmdingit hardto calculatelimits
for suchpollution,IEPA did notputNPDEScontrolson it atall.

7



In Re: Interim PhosphorusEffluent Limit 112004-26

producedwhencertainorganiccompoundsarechlorinatedandbromatedaspart
ofthedisinfectionprocessin a drinkingwaterfacility. Trihalomethanesand
associatedcompoundscanbe formedfrom avarietyoforganiccompounds
includinghumicsubstances,algalmetabolitesandalgaldecompositionproducts.
Thedensityof algaeandthelevelof eutrophicationin therawwatersupplyhas
beencorrelatedwith theproductionofTHIMs.

* * *

Nutrient impairmentcancauseproblemsotherthanthoserelatedto humanhealth.
Oneofthemostexpensiveproblemscausedby nutrientenrichmentis the
increasedtreatmentrequiredfor drinking water...Adverseecologicaleffects
associatedwithnutrient enrichmentincludereductionsin dissolvedoxygen(DO)
andtheoccurrenceofHABs (harmfulalgalblooms).High algalandmacrophyte
biomassmaybeassociatedwith severediurnalswingsin DO andpHin some
waterbodies.Low DO canreleasetoxic metalsfrom sedimentscontaminating
habitatsof local aquaticorganisms.In addition,low DO cancauseincreased
availabilityoftoxic substanceslike ammoniaandhydrogensulfide,reducing
acceptablehabitatfor mostaquaticorganisms,includingvaluablegamefish.
Decreasedwaterclarity (increasedturbidity) cancauselossofmacrophytesand
creationof densealgalmats.Lossofmacrophytesandenrichmentmayalterthe
nativecompositionandspeciesdiversityofaquaticcommunities.5

In addition,nutrients,particularlyphosphorus,cancausehigh pH levelswhich

themselvescanbeharmfulto aquaticlife. WalterK. Dodds,FreshwaterEcology,Academic

Press(2002)p. 341-42. Phosphoruscan alsocontributeto bluegreenalgaegrowththatcreatea

varietyoftoxins. Ind. Dept.ofEnv. Mgt., WaterColunmFall 2001 Vol. 13 No. 4 (Exhibit B)

Illinois watersthathavebeenmonitoredfor impairmentsthatcouldhavebeencausedby

phosphoruspollutionshowthatphosphorusis alreadyhavingamajoreffect on Illinois waters

evenwithoutadditionoffurther loadingofphosphorusthattheAgencyproposalis designedto

moderate.The1BPA waterquality reportfor 2004showsthat over 100,000acresoftheunder

150,000acresof Illinois lakesmonitoredby JEPAwereimpairedby “Excessivealgal

growth/Chorophylla” (Exhibit C).

~U.S. EnvironmentalProtectionAgency,Nutrient Criteria,TechnicalGuidanceManual, Rivers andStreams,EPA -

822-B-00-002(July2000)(pp. 4-5,citationsomitted).
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In Re: Interim PhosphorusEffluent Limit 112004-26

IEPA doesnotreallystudy,orstudiesonlyindirectly,adverseriver conditionslikely to

be causedby phosphoruspollution. 6 Nonetheless,JEPAin its 2004waterqualityreporthas

listedphosphorusasapotentialcauseofimpairmentsofnumerousriver miles, includingsections

oftheIllinois, WoodandMississippiRivers,which are,of course,downstreamofnumerous

Illinois dischargersofphosphorusandothersourcesofphosphorus.(Exhibit C)7 However,

recentstudiesshowthatalgalbloomsarecausingviolationsofDO andpH standardsin dammed

pools in theFox River. SeeVictor SantucciJr. andStephenR. Gephard,Fox River FishPassage

FeasibilityStudy,http://www.co.kane.il.us/kcstorm/dams/fishpssg/final.pdf.,pp. 42-54.(Exhibit

D) Earlier with regard to theFox River, the Illinois NaturalHistory Surveywroteof theeffect of

elevatedphosphoruslevelsontheFox:

Highnutrientinputsandstill-waterenvironmentscreatedby the
numerouschanneldamssituatedalongtheentiremain stemoftheFox Riverin
Illinois promoteexcessivealgal growths. Veryhighphosphoruslevelsappear
to promoteandsustainmassivealgalbloomsalongtheFoxRiver.

Pronouncedalgalgrowthwill continueto producefluctuatingDO levels
behindthelow channeldamsunlesssignificantreductionin phosphoruslevels
occurs.8

By creatingalgal bloomsandbloomsofcyanobacteria(a.k.a. “blue greenalgae”),

nutrientscauseahost-ofproblemsfor Illinois drinkingwater,recreationalusesandaquaticlife.

Phosphorusis knownto causeviolation ofat leastthreeIllinois waterquality standards:

- 302.203which statesthat“Water oftheStateshallbefree from sludgeorbottom
deposits,floating debris,visibleoil, odor,plantoralgal growth,colororturbidityofother
thannaturalorigin,”

6 IEPAdoesnotmeasureexcessivealgalgrowthin rivers or streamsand,astheBoardhasheardin R04-25,doesnot

normallymeasuredissolvedoxygenlevels atthetime of dayat which violationsof theDO standardsare likely to be
found.
~‘ Thereis alsoevidencethat phosphorus,as well asnitrogen,is contributingto the“deadzone”in theGulfof
Mexico. (ExhibitE)
8 Illinois StateWaterSurvey,ConsiderationsinWaterUsePlanningfor theFoxRiver, ContractReport586
(September1995) pp. 100, 104, 113, 120,122.(Exhibit F)
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In Re: Interim PhosphorusEffluent Limit R2004-26

- 302.204whichprovidesthatpH shallbewithin therangeof 6.5 to 9.0 exceptfor natural
causes,and

- 302.206DissolvedOxygen.

Althoughit is well awarethatphosphorusdischargescancauseor contributeto violations

ofthethreewaterqualitystandardsin Illinois waters,IEPA doesnotnow generallylimit

phosphorusdischargeson thegroundsthatIllinois doesnotcurrentlyhavenumericnutrient

standards.However,issuingpermitsthat ignoretheeffectofnutrientson algal growth,dissolved

oxygenlevelsandpHdoesnot complywith thefederalandstaterequirementsthatNPDES

permits controlall pollutantsthatmaycauseor contributeto aviolation of statenumericor

narrativewaterquality standards.

IEPAhasnow proposeda 1 mg!L effluentlimit for newor increaseddischargesof

phosphorus.9This would basicallybeasteptowardlimiting theextentto whichtheproblems

causedby phosphorusin Illinois watersandwatersdownstreamofIllinois will getworseduring

theperiodthatnumericphosphorusstandardsaredeveloped.

Evenfor limiting theextentto‘which thingswill getworseduring theinterim,theIEPA

proposalis avery modeststep.In a similarsituationin which it wasknownthatphosphoruswas

harmingtheGreatLakesbut theexactextentofthecontrolsneededwereunknown,theUnited

StatesandCanadaagreedon 1 mg/Lphosphoruslimits onbothnewandexisting dischargersto

the LakeMichigan basisandon a0.5 mg/L limit for newandexistingdischargersto LakeErie

~Section39(a) of the Illinois EnvironmentalProtectionAct clearlyplacestheburdenonthe
applicantto offer “proof’ thatits proposedpermit “will notcausetheaviolation ofthis Act or of
regulationsthereof.” Permitsthatallowdischargesthat maycauseorcontributeto violationsof
waterquality standardsviolate40 CFR 122.44(d)andtheIllinois regulationsthatincorporate
thosefederalrequirements.35 Ill. Adm. Code309.141.Accordingly, theAgencyshouldnot
grantNPDESpermitsfor dischargeswithoutproofby theapplicantthat thedischargewill not

causeor contributeto violationsofstatedissolvedoxygenstandardsandotherstandards.
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andLakeOntario. In areasofthecountrywherenutrientsarebeingseriouslyaddressed,limits

well below 0.5 mg/L arecommon.(seeTestimonyofBethWentzel)Moreover,giventhatthe

U.S. EPA2000and2001 criteriadocumentsfor nutrientssuggestthat Illinois numeric

phosphorusstandardsshouldbeunder.08 mg/L, aneffluent limit of 1.0 mg!L shouldbeseenas

averyconservativestepevenby thosewith hopesthat the final Illinois waterqualitystandards

will be asubstantialmultiple oftheU.S. EPA criteria.

B. Antidegradation requires that new or increasedischargesbe limited to 1
mg/L of phosphorusor less.

TheAgency’sproposalis limited to neworincreaseddischarges.Suchdischargesare

alreadysubjectto antidegradationregulations.Undertheantidegradationregulations,loweringof

waterqualitymayonlybeallowedif it is necessaryto accommodateimportanteconomicor

socialdevelopment.40CFR 131.12; 35 Ill. Adm. Code302.105(c).Treatmentalternativesmust

be considered.See35 Ill. Adm. Code302.105(f)(1)(D)becausealoweringofwaterquality is not

necessaryif it canpracticablybeavoided.

As statedby 35 Ill. Adm. Code 1 05(c)(2)(B)(iii), beforeanewor increasedloadingmay

beallowedall “technicallyandeconomicallyreasonablemeasuresto avoidorminimizethe

extentoftheproposedincreaseinpollutantloading”mustbe incorporated.U.S. EPA in its

~WaterQuality StandardsHandbook(
4

th Edition 1994)explained:

[Loweringwaterquality is allowed]onlyin afew extraordinary
circumstanceswheretheeconomicandsocialneedfor the activity
clearlyoutweighsthebenefitofmaintainingwaterqualityabove
thatrequiredfor “fishable/swimmable”water,aridbothcannotbe
achieved.Theburdenof demonstrationon theindividualproposing
suchactivity will beveryhigh. In anycase,moreover,theexisting
usemustbemaintainedandtheactivity shallnot precludethe
maintenanceofa “fishableswimmable”level ofwaterquality
protection.(p. 4-7)
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New orincreaseddischargesofphosphorus,then,areonly permissibleto theextentit is

necessaryfor dischargersto dischargemorethanamonthlyaverageof 1 mg/L ofphosphorus.It

is clear,however,thatit is nevernecessaryfor thedischargerscoveredby theproposedIEPA

effluent limit to dischargemorethan1 mg/L phosphorus.As detailedin thetestimonyofBeth

Wentzel,dischargersthroughouttheGreatLakesBasin, verylargenumbersof dischargersacross

thecountryandnumerousIllinois dischargershavemet suchlimits, in somecasesfor decades,

withoutstifling theireconomicorsocialdevelopment.Particularlyaslimited to relativelylarge

dischargers,theAgencyproposaladdslittle to existingantidegradationrequirementsand

adoptionoftheAgencyproposalby theBoardwill not createsignificantnewlegalrequirements

for Illinois dischargers.Themainrole oftheneweffluentrule will beto clarify forpermitwriters

andpermitapplicantsthatphosphoruslimits at leastastight as 1 mg/L will be required.(see

August30,2004Tr. 54-55).

Conclusion

TheIEPA phosphoruseffluentlimit proposalin generalis supportedby theprovisionsof

theCleanWaterAct andtheIllinois EnvironmentalProtectionAct. In furthertestimony,

languageis proposedthatwould improvetheproposalby clarifying its languageandassuring

thatit cannotbe readto violatethebasicfederaland staterulesthatNPDESpermitsmust

complywith theantidegradationpolicy andcannotallowdischargeofpollutantsthat would

causeor contributeto theviolation ofnumericor narrativewaterqualitystandards.

12


